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CHAPTER 7: FREEDOM
AND GOVERNMENT

| n Chapter 6, we considered the social ethics of Objectivism — the principles
by which individuals should act toward each other. In this chapter, we turn to
Objectivism’ s politics — the principles by which asociety should be organized.
The poalitics rests on the conclusions of the social ethics, especially the trader
principle and justice, because society is only organized by the actions of indi-
viduals. However, the focus of the politics is different from that of the social
ethics, becauseits primary concernisnot how one should act to gain values, but
how society may be organized to provide the best context for fruitful interaction
with others.

The trader principle excludes both a life of dependence and alife of
coercion, both mooching and looting. We saw that for usasindividuals, neither
oneisameansto asuccessful life. But alooter, asocial predator, isdangerousto
usinaway that abeggar isnot. We can alwaysignore a pan-handler or importu-
nate relation, going our own way and leaving the moocher to go his; a mugger
with agunisanother matter. Speaking more generally, we canignore any induce-
ment to act against our own interests, except coercive ones.

The use of force preventsaperson from acting on hisindependent judg-
ment. Becauseit isboth physical and against aperson’ swill, coercion isthe most
fundamental intrusion one can make on another person. No ideacan kill without
being accepted and physically enacted. The shot of agun or the stab of aknife
killsin an instant. Even if it does not kill, coercion interferes with a person’s
basic means of survival. Aswe saw in diagram 6.6, this means that each indi-
vidual needs freedom from the use of coercive force, for himself. We also saw
that each individual benefits when others have that same freedom from force.
The need for protection from force, both for ourselves and for others, is the
reason we need governmental and legal institutions, and the principles of politics
onwhich they are based.

Political philosophy isanormative study: it is concerned with how so-
cial institutions should be, not only how they have been historically. Tradition-
ally, rights have been seen as arising from many sources: for example, in the
Declaration of Independence, Jefferson wrotethat “we are endowed by our cre-
ator with certain unalienablerights...,” citing God asthe source of our rights. In
fact, thereisonly one basic normative standard: man’slife, whichisthe value of
hisownlifeto eachindividual. Thereisno value outside, beyond or deeper than
that. Aswith therest of the Objectivist ethics, it is upon the value of one’sown
life that we should found our political principles. Only by doing so can we en-
surethe consistency of politicswith our needs asindividuals.
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Freedom and Rights

Political philosophy isconcerned specifically with theinstitutions nec-
essary for individualsin asocial context to achieve thevaluestheir livesrequire.
Inlight of the Objectivist social ethics, it isclear that the goal of suchinstitutions
should be to permit and secure a society of independent traders. The essential
meansto thisgoal isto ban theinitiation of force. Notice the parallel between the
structure of politics and that of ethics: in that broader context, one’s goal isto
achieve happiness, and the means is to live by reason. In both cases, we need
more specific principlesthat provide uswith guidance in dealing with the many
concrete issuesthat can arise. In ethics, these principles are virtues; in politics,
they arerights.

A right is a moral principle defining and sanctioning freedom of
action in a social context. This definition slightly alters that which Ayn Rand
offered in her essay, “Man’sRights.”* There, Rand went on to comment that:

The concept of a“right” pertains only to action, specifically to free-
dom of action. It means freedom from physical compulsion, coercion,
or interference by other men.

Thus, for every individual, aright isthe moral sanction of aposi-
tive—of hisfreedom to act on hisown judgment, for hisown goals, by
his own voluntary, uncoerced choice. Asto his neighbors, his rights
impose no obligations on them except of anegative kind: to abstain
fromviolating hisrights.?

Freedom in the Objectivist view is most fundamentally freedom from
coercion. Aslong as one is free from force, one is still able to exercise one’s
capacity to choose one' sactionsrationally. Thisiswhat the classical liberals of
the Enlightenment and the 19th century meant by freedom.

Criticsof classical liberalism have argued that this characterization of
freedom is too limited. They point out that we are constrained by our social
circumstancesand abilities. To put it in modern terms: an American autoworker
can afford a trip to Hawaii, whereas a Chinese peasant farmer cannot: is the
autoworker more freethan the peasant? More generally, aren’t the wealthy more
freethan the poor?

They are, if we take “freedom” simply to be the possession of more
options, more resources or capacities, more wealth. But why should we take
“freedom” to mean things that we already have concepts for, concepts such as
“power,” “ability,” and “ opportunity” ?° The trouble with equating freedom with
absolute power and total opportunity isthat, whileit allows us to compare the
“freedom” of two people, no one can ever besaid to betruly “free.” Everyoneis
limited in his capacities; even the wealthy find resources are scarce for some
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thingsthey would like to do, such asbuying anisland in the Bahamas, or travel-
ing to the moon. By contrast, objective freedom, freedom from coercion, isareal
condition that anyone can attain. Furthermore, as we saw last chapter, it isthe
liberty one needsin order to pursue one’ svalues. A Chinese peasant farmer may
be poor, but it isonly in acontext of freedom from coercion that he will be able
to attain the wealth of the American autoworker. The autoworker’ swealth de-
pends on hisfreedom, and could not long persist without it.

Diagram 7.1 examinestwo threads of the Objectivist argument for rights.
Inageneral way, we might say Objectivism holdsthat rights are the social con-
ditionsrequired by man’ s nature asarational being. But thisremainsin need of
clarification. Any universal moral truth that one can expressin terms of “man”
may also be expressed distributively, as concerning each individual subsumed
under “man.” Inview of this, our best way of understanding the “ needs of man”
is by understanding the needs and interests of the individual. One cannot avoid
theargument in diagram 7.1 by saying that man’ s nature requiresrights, because
the argument in diagram 7.1 isthe reasoning behind that very claim.

To establish the propriety of arights-respecting society for each of us,
wemust show 1) that each of us needs freedom; and we al so have to show 2) that
each of usshould respect the freedom of others. Fortunately thisisnot difficult at
this stage in our ethical theory. In establishing the trader principle, we have al-
ready devel oped the key premises we need to establish both points (1) and (2).
Diagram 7.1 presentsthem:

Premise 1a statesthat to the extent one is subject to force, one can-
not act on the basis of reason. Thiswas premise 3 of diagram 6.6 (non-coer-
cion), and we assessed the evidencefor it there. Here, we note that we can infer
directly from this conclusion that to pursue his life by means of reason, an
individual needs freedom from force. ThisisPremise 1, whichisthe argument
from one'sown need for freedom.

The second line of reasoning picks up the other side of the coin: one's
lack of any need to use force to gain values. Premise 2a is a summary of the
trader principle: one should interact with others only through trade. Aswe
saw last chapter, tradeisvoluntary, whileforce acts against thewill of thevictim.
Taking thisinto account, we can conclude from premise 2athat an individual
does not need to use force against others, except in self-defense (Premise 2).
Thisis, in essence, the same as saying that there are no conflicting fundamental
interests between individuals.

Together, premises 1 and 2 allow us to conclude that the initiation of
force against othersis never ameansto valuesin society, and isalwaysathreat,
both in terms of the needs of the victim of force and in terms of the long-range
interests of the person who initiatesforce. Thismeansthat one needs to live in a
society in which people have freedom from force (Premise 3). In essence,
premise 3 reinterprets the non-coercion principlein terms of the way in which
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society should be organi zed.

So one needs freedom; what doesthishaveto do with rights? Premise
4 restates the definition of “rights’: rights are principles defining and sanc-
tioning freedom of action in a social context. Like any definition, premise4is
inductive.

Diagram 7.1: Freedom and Rights

Inductive evidence: 4) Political practice, law.

1a) To the extent oneis subject to
force, one cannot act on the basis
of reason.

1) To pursue his life by means of
reason, an individual needs free-
dom fromforce.

2a) One should interact with oth-
ersonly through trade.

2) Anindividual does not need to
useforce against others, except in
self-defense.

3) Oneneedstoliveinasociety in
which people have freedom from
theinitiation of force.

4) Rightsare principles defining
and sanctioning freedom of
actioninasocial context.

Oneneedsto livein asociety that respects
individual rightsto freedom from force.
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Notice that what “rights’ refers to abstractly is a collection of prin-
ciples, not innate features of man. A right isaprinciple that defines an aspect of
human action over which a person should be free.* Freedom of speech and the
right to pursue one’ s happiness are examples of this, and aswewill seeitistrue
of rightsas such. The point to note hereisthat the ability to takethose actionsis
part of the person’ s nature; therights are not.

As principles, rights are not inherent in things or actions. Contrary to
Thomas Jefferson, we are not naturally “endowed” with rights; rather, we recog-
nizethat rights properly apply to usin virtue of our natures, in the normal context
of life. Thus, to say that a person “has rights” is just a manner of speaking.
Similarly, it would be aloosefigure of speech to say that an imprisoned criminal
has*alienated” hisrights; rather, those principles have different implicationsin
the case of acriminal because of the way he has behaved. Nevertheless, rights
areobjective: they identify facts about how human beings should deal with each
other in order to best promote their own individual lives. Rights are like basic
principles of engineering for social organization.

Premise 4 points out that rightsidentify actionsthat we should be free
to perform. Thisalone does not tell us how to properly determine which actions
should beincluded, and which excluded. By combining premise 3 with premise
4, we can see what isthe freedom that rights protect: an actionisfreewhenitis
freefrom theinitiation of physical force.

Together, premises 3 and 4 allow usto conclude that one needs to live
in a society that respects individual rights to freedom from force. Rights
define actions that it is morally appropriate to leave free from force. For in-
stance, one recognizes another’ s right to work, because this is consistent with
non-coercion, but one does not recogni ze theright of another to commit murder,
because murder isaspecies of coercion.

Notice that we conclude with a principle that characterizes actionsthat
society should take. Of course, any society isnothing morethan theindividuals
that makeit up; its actions are their actions. What our conclusion meansis that
we need for individual rightsto be anorm consistently upheldin society. Aswe
will seewhen we discusslaw and government, it also meansthat in view of the
widespread threat that organized coercion posesto our freedom, we need to or-
ganize institutions to enforce respect for our rights. After all, one's objective,
individual rightsareinalienableinsofar asthey identify fundamental facts about
human nature, but if society at large ignoresthem, then they do onelittle good.

Recognizing the fact that rights are principles allows us to see more
clearly what it means, on the Objectivist account, to say that one should respect
the rights of others. It means that one should act with integrity on one’s prin-
cipled recognition that the freedom of othersisin one' s self-interest, solong as
they reciprocate that recognition. Some philosophersthink rights are weak and
paltry claimsif they do not amount to religious injunctions, but what could be
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more powerful than an objective principlethat connects human freedomto one’s
deepest needs and dearest values?

Individual rights are the essential principles of political and legal jus-
tice. We remarked in Chapter 6 that it is a matter of justice to determine what
people deserve. Thetrader principletellsusthat people deserve what they have
earned by their own accomplishments or potential for accomplishment. Rights
define the most general regard that people deserve. Rights are the most general
because anyone with the capacity to live by reason, production, and trade merits
respect for their rights, so long asthat person respectstherights of others.> The
antithesis of objective palitical justiceisthe doctrine of “ positiverights,” which
holds that others' needs are superior to one’s own claim to one’s life and pro-
duce. As we can see, “positive rights’ are not rights at all, since they do not
identify actions that should be free, but instead amount to claimsto the action,
and especially the productive work, of others.®

Likeall moral principles, rights are absolute, but contextual . In the con-
text of normal life, strangers havetheright to pass unmolested. In acombat zone
during wartime, by contrast, no such right applies. In addition, asthe context of
normal life expandsto include new technol ogies and new types of activities, the
principles of rightsthat apply to it should expand aswell. For example, today a
person may buy aclaimto aportion of the radio spectrum, and as owner, he has
aright to it. But this depends on technological context: the idea of the radio
spectrum as property had to be invented, and the principle of hon-coercion had
to be extended to apply toit (indeed, in our own discussion we haveyet to extend
the principle of non-coercion even so far as property: that isthe task of diagram
7.2).

Philosophy abounds in scenarios in which rights and self-interest ap-
pear to conflict. Many are absurd and most of therest arerareinreal life. Those
that occur innormal life, and not in adifferent context such asawar or alifeboat,
usually involve amisunderstanding of what rights are and what obligationsfol-
low from them. For example, imagine finding oneself lost in a blizzard. One
stumbles upon acabin that isposted with a“ No Trespassing” sign. An apparent
dilemmaemerges: should one respect theright that the sign announces, or freeze
to death out in the snow?

But thisis a false dilemma, one that results from taking rights to be
categorical injunctions against certain types of action, rather than contextual prin-
ciples based on self-interest. Respecting the other’s rights in this case would
mean being willing to pay compensation for trespassing, and supporting acourt
system that would hold one accountable. It would not mean sacrificing one’ slife
to avoid infringing on aproperty claim. Plainly, one s need to respect therights
of another does not trump one’' sneed to preserve one’ sown life. Thefact that life
does not normally require such actions, aswe have seen, underliesthe propriety
of respecting rights. When the context isradically different, then the principles
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that follow from it will naturally be different aswell.”

The Objectivist argument for rights depends on alarge context of ethi-
cal theory and induction from human nature. Couldn’t there be a more direct
approach to showing the propriety of rights? Several libertarian philosophersin
recent years have argued that rights are founded on our recognition of the fact
that others are moral ends-in-the-themselves.® Every living thing is an end-in-
itself: itslifeisits own ultimate value. This, however, is only part of the point
these philosophersintend. Man is also a conceptual being, who must choose his
actionson the basis of moral principles. Heisthusamoral end-in-himself. Might
this status alone give every person the right to a sphere of action in which to
pursue moral ends? Would denying him rightswipe out morality?

Thereisnothing in morality itself, nor in moral action itself —as dis-
tinct from the facts of social life— that imposesaduty on others.® To understand
thefull import of the fact that othersare moral ends-in-themselveswe must con-
sider the kind of facts we been discussing in this book: facts about rationality,
freewill, needs, values, and therole of moral philosophy in humanlife. Since, as
we have seen, those facts do not entail amoral duty or obligation to others except
in virtue of the ability of people to live by reason, production, and trade, there
are no grounds for moral abligations based directly on the fact that others are
moral ends-in-themselves.

Noting that people are moral ends-in-themselvesisasatisfying rhetori-
cal device that resonates with one’ s benevolent sense of others as independent
individual sworthy of generosity, senditivity, civility and rights. It may even seem
obviousthat one should respect others' rights, sincein daily life we experience
the value of dealing with others by trade in almost every interaction. None of
this, however, allowsusto leap directly to rightstheory without first attending to
the more fundamental ethical issues of value and virtuethat underlieit.

Property Rights

Legal theorists have distinguished many kinds of rights, and even cre-
ated some new ones as new technol ogy and circumstances havearisen. The United
States Constitution distinguishesavariety of rights: theright to freedom of speech,
to bear arms, to due process of law, and so on. Many theorists see no clear con-
nection between these rights and are as happy to speak of “rights” (such aswel-
fare“rights’, or the “right” to health care) that impose positive obligations on
others in the same breath as individual rights, which consist only in negative
obligationsto refrain from interfering with others.

Objectivism, on the other hand, has a unified theory of rights. As Ayn
Rand put it:

Theright to lifeisthe source of all rights—and theright to property is
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their only implementation. Without property rights, no other rightsare
possible. Since man has to sustain hislife by his own effort, the man
who has no right to the product of hiseffort hasno meansto sustain his
life. The man who produces while others dispose of his product is a
save.™

Objectivism’ stheory of rightsisunified in twoways: 1) likeany moral
principles, rights serve the ultimate value of life; 2) because one’ sfreedomina
social context can only beviolated by force, all rightsidentify freedomsto forms
of non-coercive action. We saw in Chapter 5 that, in essence, Objectivism has
only one virtue: rationality. We need further principles of action —other vir-
tues— to apply the principle of rational action in the various aspects and con-
textsof life. Similarly, Objectivism recognizes only one fundamental right: the
right to one’slife, free from force. Theright to “life, liberty and the pursuit of
happiness,” so hallowed in American tradition, should be understood as nothing
more or lessthan thisoneright. We need further principles of rightsto apply the
right to lifeto the situations we encounter in society: freedom of speech because
we need to communicate, freedom of assembly because we need to gather to-
gether for socia purposes, and so on.*?

Of these principles that apply the right to life in the more particular
circumstances of human life, the most fundamental kind are one' sproperty rights.
Property rightsare moral and legal claimsto the use of abjects, primarily mate-
rial objects. These arethe most fundamental both because we need to be ableto
use property if we areto engage in production and trade— and thereby acquire
material values—, and al so because any other right we might exercise depends
on theright to use some property, just asmost non-material valuesrequire mate-
rial means of some sort. For instance, one exercises freedom of speech through
the press, which requires the ownership of means of printing, such as printers
and computers. To exercise freedom of assembly, one must be able to use the
spacein which one assembles.

Diagram 7.2 presentstwo lines of argument for property rights, (A) and
(B), that correspond to these two points:

Thefirst line of argument proceedsfrom the need to produce and trade
material values. Premise Al statesthat in order to live successfully, one needs
to satisfy one’s needs by producing and trading for material values. This
simply restates conclusionswe reached in discussing productiveness and trade.
Note, however, that in the sense of this premise, “material values’ include both
valuesthat fulfill fundamental material needs, such asfood, and other valuesthat
take material form, such asobjectsof art.

Premise A2 adds the inductive claim that to the extent that one can-
not dispose of what one produces or obtains from trade, one cannot satisfy
one’s needs by production and trade. Thisclaim haswidespread evidencein
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the field of economics, and of coursein one’'s personal experience. Production
and trade require the ability to use and dispose of material goods, not just the
ability to createthem. Asevidence of this, we have the cases of oppressed soci-
eties, such as Chinaduring its “Great Leap Forward” of the late 1950s, where
freedom of exchange was curtailed while production was itself explicitly en-
couraged. Theresult in the “Great Leap Forward” was the failure of both pro-
duction and trade, and widespread starvation ensued. We equally have numerous
examples, such asthetrade entrepots of Hong Kong and Singapore, wherefree-
dom to engage in exchange—in their case overseas mercantile exchange— re-
sulted in the production of values on a fantastic scale. There are many other
examples, but the point of them all isthat productioninasocial context requires
the freedom to own and trade material goodsif it isto befruitful.

Diagram 7.2: Property Rights
Inductive evidence: A2) economics, personal experience

A1) In order to live successfully, A2) To the extent that one cannot
one needsto satisfy one' sneedsby + dispose of what one produces or
producing and trading for material obtainsfrom trade, one cannot sat-

values. isfy one’ sneeds by production and
trade.
B1) Inorder tolive success- B2) All actions require the
fully, one must act indepen- use of physical resources.
dently.

!

One needsto live in a society in which individuals have freedom to acquire
material thingsthrough production and trade, for their exclusive use and
control.
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Together with the point that coercionisnot areliable means of obtain-
ing values (of which we were reminded in diagram 7.1), premises A1 and A2
give usoneline of argument to the conclusion of diagram 7.2: one needs to live
in a society in which individuals have freedom to acquire material things
through production and trade, for their exclusive use and control.

Thereisasecond line of argument for property rightsthat derivesfrom
one’ s need for independence in pursuing all one' svalues. Premise B1 reminds
usthat in order to live successfully, one must act independently. Thissumma
rizesthe argumentsfor the virtue of independence that we discussed in diagrams
6.1 and 6.5. Premise B2 addsthe obvious point that all actions require the use
of physical resources. Thisobservation underliesthe point we noted in Chapter
3, that material valuesarelogically fundamental. Together, premisesB1 and B2
giveusadistinct line of argument to our conclusion.

In introducing the idea of rights in diagram 7.1, we noted that rights
refer primarily to actions. Thisistrue of property rightsaswell. People normally
consider property rightsto be claims on things, such asthetitleto ahouseor car,
or one' sownership of clothes, groceries, and so on. In our society, the ownership
of property conveys only restricted freedom to use and dispose of the goodsin
question. Property rightsidentify and sanction that freedom. Thus, property rights
aretherightsto acquire, use, and dispose of physical goods free from coercive
interference or restriction. Without the right to those actions, legal ownershipis
avacuous concept.

In this century, perhaps no aspect of individual rights has been as ne-
glected by governments and philosophers as property rights. This neglect isa
symptom of a deeper philosophical disease: the widespread acceptance of the
mind-body dichotomy. Thisfalse distinction between the exalted realm of spirit
and the base realm of matter is reflected, for example, in the 20" Century ap-
proach to rights, with its commonplace distinction between personal and eco-
nomic freedom. In current American constitutional jurisprudence, it iswidely
believed sufficient that one be allowed to think what one likes, regardless of
one's freedom to act in the world on that basis. In fact, one’s spiritual values
require material form, just asone’ smindisapart of one’ sbody. Because of this,
one’ sright to property isthe basic means of securing one’ sfreedom of thought.
Asevidence, consider thefact that whilethe pressis protected in many capitalis-
tic, welfare state societies, historically countriesthat have not recognized prop-
erty rights have neither upheld the freedom of the press.*®

Government and Law

We have concluded that we need freedom from theinitiation of physi-
cal force, including the freedom to use and own property, to be respected in
society. We need this respect for ourselves, and we need to accord it to others.
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Onthe other hand, we have noted that it is perfectly appropriate to use physical
forcein defense of oneself or one’ s property. So the application of the principle
that people have rights has a certain complexity: it isfar easier to determine if
one person isusing force on another than to determine whether or not that use of
forceisjustified.

Furthermore, there is no guarantee that people will act for their long-
term self-interest and thus abjure theinitiation of force. Historically, there have
always been plenty of people who have been attracted to theft or the idea of
holding power over others, or who adopt asocial causethat inducesthemto try
to force othersto conform. To handle these compl exities, we need amethod for
establishing whether a given instance of force is legitimate. The law provides
this method. But law isabody of principles: it cannot directly affect actionsin
theworld. So we also need an institution to implement judgments based on law,
and to protect usfrom powerful predators. Thisinstitution isgovernment.

A government is an institution that establishes social rules within a
geographic area, enforces them coercively, and cannot be challenged with
impunity.** Wemay describe government aspossessing “ exclusive” control over
the use of force, but thisisin reality ashort-hand for dominance. A government
possessesfinal legal authority over the use of forcein itsterritory, but in practice
force is often exercised in self-defense as well as by criminals, without prior
authorization of government. The subjects of agovernment may consider it le-
gitimate, or they may not. Some governmentsrest on popular sovereignty, others
aretyrannies.

Aswith any institution, thefirst question one should ask of government
is whether it should exist at all. Do the facts of reality indicate that we need
government? Libertarian anarchists argue that the coercive powersvested in any
government are a threat to the liberty of the people and should be abolished.
They suggest that weinstead createa” marketplace” for rights protection. Speaking
roughly, in such asystemit is supposed that one would hire courtrooms, judges
and police as one needed them, or perhapsin an “insurance” package. Competi-
tion among various*justice agencies,” proponents hold, will guaranteetherule
of law and fair play.*®

The trouble with this view is that rights are the precondition of atrue
marketplace: economic theories of the beneficence of competition assume acon-
text of rights in which one can use and dispose of on€’s goods. Furthermore,
competition over the power to enforce law usually takes an unpleasant, if famil-
iar, form: war. Itisnot clear how the competition that has always existed among
governments, rebels, and criminals could be different from the “competition”
that is supposed to shapethelaw in the anarchist utopia, yet that competition has
not often resulted in forms of governance that correspond well to the anarchist
proposal. In an anarchy, there are no rulesto restrain the competition, to prevent
the use of the military power that modern states employ to securetheir positions.
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After all, what isbeing competed over isthe power to set social rules. Thevictor
determineswhat those ruleswill be.

Infact, it isthe very danger of the process of competition for power that
gives us reason to form a government that is strong enough to withstand chal-
lengers, yet structured so asto protect our rights. We need an institution charged
with securing our rights: the alternative isto leave our rights vulnerable to the
strongest thug, the most well-armed generalissimo. A limited government isthat
ingtitution. It must be a government because government fulfills two essential
functions: it makes possible an objective, rights-based system of law, and it pro-
vides the power to reliably enforce that |aw. We examine these points, respec-
tively, inDiagrams7.3and 7.4.

Diagram 7.3 presents the argument that |aw requires government:

Premise 1 rephrases the conclusions of diagrams 7.1 and 7.2: indi-
viduals have rights to freedom from force. Aswe have noted, thisisthebasic
principle of the Objectivist palitics. It serves as the normative premise of our
argument.

The line of argument that leads to premise 2 establishes the form of
force that government should use, namely: retaliatory force. Premise 2a states
that defense and retaliation are the only forms of force that do not violate
freedom. Thisis an inference from the nature of freedom. Freedom isviolated
by the initiation of physical force. But one may properly defend oneself and
one’ s property by force, if oneisbeing attacked. In addition, it is proper to use
force in retaliation for an act of force, to recover lost property or to punish a
violent wrong-doer. After all, othersonly merit respect for their freedom aslong
they themselves offer that respect.

Premise 2b statesthat free people have the ability to initiate the use
of force. Thispremiseisinductive. In a society based on freedom, people will
alwaysbe ableto initiate forceif they chooseto attempt it. The stranger on the
sidewalk can always punch his neighbor, for example. Many violent acts are
facilitated by toolsthat have other, peaceful uses. For instance, explosives have
many productive uses, but can easily be used to attack people and their property
aswell.

The only way to absolutely rule out theinitiation of force by others, or
at least to restrict it to minor forms such as bare-handed attacks, would be to
restrict people’ sfreedom to engagein activitiesthat enablethemtoinitiateforce.
But to do so would beto restrict their freedom to engagein non-predatory activi-
ties, activitieswhich are properly within their rights. Consider for instance aban
on the possession of overt weapons. Many weapons have uses other than inflict-
ing force on people. A knife can be used toinitiate force, for example, but it has
many other uses aswell, including cooking, carpentry, self-defense, and so on.
Furthermore, aweapon is as much a means to legitimate self-defense asit isa
meansto theinitiation of force. So we can seethat it isnot possibleto render man
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Diagram 7.3: Government and Law

Inductive evidence: 2a), 5) & 6) legal theory, history 2b) medicine

3) History, political theory

2a) Defense and retaliation
are the only forms of force -|- ability to initiate the use of
that do not violate freedom.

2b) Free people have the

1) Individuals have

rights to freedom =

from force.

)/

2) The freedom of
individuals against
force can be pro-
tected only by the
use of retaliatory
force.

3) The power to use
force is inherently
dangeroustorights.

4) To protect rights,
the power to use
force must be con-
fined to the use of
retaliatory force.

5) The power to use
force can only bere-

liably confinedifitis =~

subject to therule of
law, consisting in @)
universal principles
that are b) known in
advance and c) con-
sistently applied d)
by an objective pro-
cess.

6) Only an agency
with the exclusive
power to adjudicate
the use of force can
promulgatelaw with
features (a)—(d).

The use of retaliatory force should be exercised only by government.
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incapabl e of initiating force without deeply infringing on hisfreedom to pursue
hisown life and happiness.

We can infer from premises 2a and 2b that we need to deal with the
human ability toinitiate force, without inappropriately restricting our freedom.
Besides defending ourselves when the need arises, our only other method of
conclusively responding is by retaliating against and enforcing appropriate pun-
ishmentson thosewho useforce.® Premise 2 statesthisintermediate conclusion
asfollows: the freedom of individuals against force can be protected only by
the use of retaliatory force.

A pacifist might argue that premise 2 neglects the possibility of moral
suasion: sinceforceisnot areliable means of gaining values, could we not reli-
ably appeal to the self-interest of aviolent offender, and avoid the use of force
altogether? The trouble with thisis, as Mao ZeDong said —and who should
know better?— “ Power flowsfrom the barrel of agun.”*” In other words, moral
suasion cannot be counted on to stay the hand of a predator who chooses to
digegard the pacifid’ sarguments By contrast, the precetor’ sviolencecan be
counted on to end the pacifist’ slife. It isin the putative pacifist’ sinterest to back
up hismoral suasion with the more formidabl e protection of retaliatory force.

Premise 3 adds another inductive premise: the power to use force is
inherently dangerous to rights. To the extent that people can use force with
impunity, they are also ableto useit to encroach on the freedom of others. The
history of monarchy isample evidence of thisprinciple: inthetraditional monar-
chy, theruler’ spower isjustified by his guardianship of the people, and hisrole
in enforcing the law. History aboundsin monarchs who, being in a position of
dominant power, abused their trust. We have seen a similar process in demo-
cratic states, where politicians have been able to extend the reach of the stateinto
every aspect of life, on the basis of specious promises to improve the public
welfare or stave off athreat to security. In genuine situations of anarchy, premise
2 isplayed out on adaily basis, as the dominant gang of the moment extracts
what it can from its subjects.®®

Together, premises 1, 2, and 3 allow usto infer that to protect rights,
the power to use force must be confined to the use of retaliatory force. This
isPremise 4. Thisisto say that unlessthat power isso confined, itisaslikely to
prove of harm as of help.

Premise 5 describesthe means of achieving thisend: the power to use
force can only reliably be confined if it is subject to the rule of law, consist-
ing in a) universal principles that are b) known in advance and c) consis-
tently applied d) by an objective process. Thisis an inductive claim drawn
from centuries of legal practice. The rule of law is the basis of an objective,
rights-respecting legal code.*®

Therule of law consistsin law that is (a) universal, so that everybody
has a determinate standing before it. It must be (b) known in advance, because
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one cannot be held responsiblefor violating a principle one could not have known
of. It must be (c) consistently applied, simply as a matter of logic: to do other-
wisewould introduce whim and subjectivity to any attempt at adjudication. Fi-
nally, it must be (d) applied by an objective process. This means a process of
established procedures and methods, based on the analysis of facts. Thisisan-
other preservation against whimsy and distortion, and is essential to ensuring
that thelaw proceed in arational manner.

The rule of law is not sufficient to ensure that the use of forceisre-
stricted to retaliation, but it isnecessary toit. Each basic aspect of therule of law
isaprerequisite of any attempt to enforce consistent political principles. Since
rights are aspecies of consistent political principles, therule of law isaprereg-
uisitefor apolitical system that respectsrights. Some political philosophershave
held that the rule of law is sufficient to ensure a just political system.?’ This
represents an inversion of logical priority, since the worth of the law derives
fromitsrole in arights-based political order, not on any intrinsic merit it pos-
sesses. Certainly therule of law isnot itself enough to guard one against tyranny;
oppressive laws may be as universal, and may be applied as objectively, asany
other sort.

Premise 6 adds the following claim: only an agency with the exclu-
sive power to use force can promulgate law with features (a)-(d). The rea-
soning behind thisisinductive, and is based on historical and political experi-
ence. We can capture the underlying causality by the following thought experi-
ment: imagine that two distinct agencies attempted to apply unrelated legal sys-
tems to one population. It would not be clear which legal system applied to
which person, item, or act. The uncertainty about the law in any case where the
two had different provisionswould mean that in fact the law would not be con-
sistently applied by an objective process. Thustherule of law could not hold, to
say hothing of the potential conflictsthat would erupt among the respective offi-
cialsattempting to enforce thetwo different sets of laws. Asan instance of this,
consider the overlapping church and feudal legal systems of the Middle Ages,
whichwerein violent conflict with one another almost continually.®

Together, premises 4, 5, and 6 allow usto infer the conclusion of dia-
gram 7.3: the use of retaliatory force should be exercised only by govern-
ment. A government, by thisline of argument, is necessary becauseit provides
the framework in which the use of force can be subjected to law.

Government also allows for the enforcement of law, by means of the
effective application of retaliatory force. Thissecond line of argument isrepre-
sented in Diagram 7.4. It begins with Premise 1: individuals have rights to
freedom from force. Asindiagram 7.3, this provides the normativeforceto our
argument. After all, weare not interested in politicsfor itsown sake, but in order
to secure our freedomtolive.



260 / Chapter 7

Diagram 7.4: Government and Efficacy

Inductive evidence: 2) & 3) history, political theory

1) Individuals have 2) To protect rights, 3) Only an agency

rights to freedom <~ theuseof retaiatory = with the exclusive

fromforce. force must be effec- power to use force
tive. can be effective.

The use of retaliatory force should be exercised only by government.

Premise 1 combineswith premises 2 and 3 as an argument for the estab-
lishment of government. Premise 2 statesthat to protect rights, the use of re-
taliatory force must be effective. Thisisobvious. If the use of retaliatory force
is not effective, then it can hardly deter crime, nor enforce punishments and
compensation for crimes committed.

Premise 3 states the additional inductive point that only an agency
with the exclusive power to use force can be effective. If criminals can resist
theimposition of retaliatory force with impunity, then it can hardly be said to be
effective. An agency that cannot be resisted with impunity is one that has the
exclusive ultimate power to use force. Such an agency isagovernment. In his-
tory, we seethat societiesin which freedom hasflourished have had effective, if
limited government. Civil wars and other anarchic situations have tended to re-
sultinthedecay in law enforcement and rights protection. Thus, we again have
our conclusion: the use of retaliatory force should be exercised only by gov-
ernment.

If retaliatory force should be exercised exclusively by the government,
what about self-defense? This argument from effectiveness could not lead usto
conclude that the government should have exclusive control over that use of
force, because self-defense is used in cases of immediate need. If a murderer
breaksinto one' shouse, one does not have timetowait for the policeto show up.
In many cases, only thethreatened individual or othersat hand arein aposition
to effectively use force in defense. In such cases, the only effective protection
can come from those on hand to provideit.
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Therole of government in establishing law requiresthat we qualify the
right to useforcein self-defense. Therole of thelaw isto ensurethat all uses of
force are objectively monitored so that any initiation of force can be properly
punished. The basic meansin law of doing thisisto establish proceduresfor the
use of force, and to require that any use of force be shown to fall within the law.
For thisreason, except in emergencies, theindividual must subject hisdesireto
act in self-defense to due process of law. One should not arrange aretaliatory
assassination on one's own, for example. If thereistime for planning, there is
time for a hearing before the law. Any time one usesforce in self-defense, one
will naturally be required to prove the claim of self-defense in court. Thus, to
ensure the rule of law, the government will oversee acts of self-defense, while
recognizing that, for reasons of efficacy, they must be permitted.

To be effective, government need not be monoalithic, except initsulti-
mate, enforceable legal procedures. It may —and probably should!—be com-
posed of various branches or agencies. It may allow substantial room for private
provision of arbitration, detectives and guards. Within limits, it could have com-
peting courts or police agencies. It can incorporate federalist decentralization.
Nevertheless, to enforce the rule of law, a government needs a unified set of
procedures, founded in law, that establish which branch of government or agent
isentitled to useforcein which circumstances. To do this, the system of govern-
ment must be overseen by a central government of some sort with the power to
enforceitsrulesagainst foreign threats and domestic criminals.

Limited Government

Informing agovernment, or revising an existing one, acentral concern
isto seethat it does not become the source of coercive oppression that so many
governments have become. Asdiagram 7.5 quite straightforwardly shows, agov-
ernment that isitself an agent of coercion isimproperly constituted:

Premise 1 of diagram 7.5 repeatsthefirst premise of diagram 7.3: indi-
viduals have rights to freedom from force. Although government isaninstitu-
tion that enforces rules coercively, i.e., by using force, it is subject to moral
principles. One of those principlesis premise 1, which directly impliesthat gov-
ernment should not initiate the use of force. Thisconclusion follows because
government is a social institution. Being human, its members are no different
from other peoplein their need to adhereto correct moral principles, inthiscase,
the principle of respecting rights. 2

Achieving agovernment that fulfillsits proper function without over-
stepping its bounds is a challenging matter, and has been the subject of anim-
mense body of political theory. Not least among this material isthe doctrine of
separation of powers, and the concept of a government constituted in terms of
strictly enumerated powers. These were both employed in the founding of the
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United States of America, and athough implemented imperfectly, have showed
promising results. Exploration of the means of limiting government takes us be-
yond the scope of this book. Here it is sufficient to note the importance of the
principlethat government should be so restrained so that it remainsthe guardian
of freedom that it should be.

Diagram 7.5: Limited Government

Inductive evidence: No new evidence.

1) Individual s have rightsto freedom from force.

Government should not initiate the use of force.

Conclusion

We have now established the essential principlesof the Objectivist poli-
tics: that people’ srightsto life, liberty and property should be respected by all,
and that we need a limited government to secure those rights against threats
foreign and domestic. From this base, we can discern the outlines of a fresh
approach to politics and law, that extends the founding principles of the United
Statesin arigorousand fully consistent manner. Thework to extend this concep-
tion of politics, and the other principles of the philosophy of Objectivism, can
take the systematic understanding of the system asitslaunching pad.
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1 Ayn Rand, “Man’sRights’ in The Virtue of Selfishness 93. Rand’ s definition of “right”
is: “A ‘right’ is amoral principle sanctioning a man's freedom of action in a social
context.” Our definition notes that rights define ranges of action (e.g. freedom of
speech, or e.g. al non-coercive action), and leaves the identification of “man” as the
rights bearer implicit.

2 |bid.

3 See Kelley, A Life of One’s Own 6671 for an extended comparison of these different
conceptions of freedom.

4 One might think of aright as identifying a range of actions rather than an aspect of
human action. Freedom speech gives us aright to away in which we act: communi-
cation. Thisisan aspect of the total variety of human action possible. It also
subsumes arange of actions: talking to Joe, writing to Jane, etc. etc.

5 Why are rights more general than other principles of desert? Consider the
following story: Jane goes shopping in Joe' s store, because it is next to her
house, but finds he offers shoddy merchandise. As a trader, she buys else-
where, but treats Joe with civility asamatter of basic benevolence. She hap-
pensto learn that Joeisan activist for aninfluential millenarian cult when he
rudely lectures her for refusing a pamphlet on the proximate end of every-
thing. Intime, Jane knows Joe well enough to concludethat heisnot areason-
able person: he practices deception, has little regard for his customers or
workers, is lazy and dogmatic. Even at this stage, when Jane would have
nothing to do with Joe, would boycott his store, and would even condemn him
morally for hisirrationality, still she should recognizethat Joe hastheright to
livefreefromforce, solong ashe doesnot initiate force himself.

6 SeeKeélley, A Life of One’s Own for athorough Objectivist critique of “posi-
tive” rights. See a'so Smith, Moral Rights and Political Freedom, 165-184
for adiscussion of positive rightsfrom an Objectivist perspective.

7 1t is an implication of the Objectivist ethics that if one found oneself in a
situation in which it plainly was in one’s self-interest to not to respect the
property or life of another, then one should follow one’ s self-interest. How-
ever, lifein society is acomplex, long-term process. On top of the rarity of
such situationsin general, there would remain the epistemol ogical problem of
identifying them with certainty. Furthermore, as we remarked last chapter,
over the course of on€e’ slife one should devel op a character which may cause
one attend more to opportunitiesfor trade than to opportunitiesfor predation.
One' scharacter will thustend to makeit even more difficult to recognize an
opportunity for predation, and to act effectively onit. So, far from preparing
oneto act asarapaciouswolf, the ethics of self-interest, inthe normal context
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of life, would tend to cause oneto default to respecting the livesand property
of others, even in occasional caseswhere such respect was not warranted.

8 Asexemplarsof the ends-in-themsel ves argument, see Robert Nozick, Anar-
chy State and Utopia (New York: Basic Books, 1974) 50, basing his indi-
viduaism onthe“meaning of life” resident in each individual, and Eric Mack,
“Persona Integrity, Practical Recognition and Rights,” The Monist 76 (Where:
who, when*) 101-118. Here (and in several other essays, *cite?) Mack ar-
guesthat oneisobligated to respect the rights of others out of recognition of
their statusas moral ends-in-themselves.

9 It is an interesting philosophical puzzle whether conflicts of interest could
exist between moral ends-in-themselves. Since we know of only one species
of moral ends-in-themselves, thismust be ahypothetical rather than empirical
matter. Imaginethelife of avampire, for instance, who depends daily on the
fruits of predation from others (this example is due to Eyal Mozes). As a
rational being, could the vampire cometo rely on trade with donors of fresh
blood?1f he had no blood transfusion technology, or if the donorsrefused all
offers of “blood money,” the vampire would need to assault them to get the
blood. Since one’ sreason isthe basisfor one’ s need for morality, it might be
argued that all moral beings can necessarily live by production and trade.
However, asthe vampire example shows, the ability to live by production and
trade depends on other factsin addition to one’ srationality and need for mo-
rality, such as one's dietary requirements and one’s level of technological
sophistication.

10 One argument that Mack hasused isto notethat A’ sclaiming rightsasmoral
principles, while denying them to B, is inconsistent. Since morality is pre-
sumably uniform and universal, A’ s position cannot be moral. Of course, the
weight in thisargument is due to the idea that morality must be uniform and
universal. Inmedieval Christian morality, rulerswere considered to haverights
and prerogatives distinct from those of their subjects: this was not inconsis-
tent with the idea of morality. In any case, it is hard to see why any person
should have aduty to hold to amorality that isnot in his self-interest. Aswe
have seen, in Chapter 4, the need for morality is a founded in one's self-
interest. Again, thereisno short-cut to rightsto be found here.

11 Rand, “Man’sRights, “ 93

12 Certain economists and legal theorists discuss rights as bundles of claims.
For instance, ownership of acar includestheright to useit, theright to sell it,
theright to dispose of it. If onerentsthe car, one only acquiresthe“use-right.”
Thisisavalid method of analysis of different forms of contact and claims.
However, the fundamental right to lifeis not built up asabundle: it may be
analyzed asone, but itsrolein ethicsisasawhole.

13 c.f. Milton Friedman, Capitalism and Freedom, (* on effects of communism
etc. on freedom of speech)
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14 Thisdefinitionisdueto Roger Donway. Ayn Rand’ sdefinitionissimilar, but
less precisely phrased: “ A government is an institution that holds the exclu-
sive power to enforce certain rules of social conduct.”

15 Cites on anarcho-capitalism*. E.g. Randy Barnett The Structure of Liberty
(Oxford: Clarendon Press, 1998). See also Bruce Benson The Enterprise of
Law (Where: who, when).

16 Punishmentsfor crime might include compensation to thevictimsaswell as
measures recommended out of concern for justice or to deter future crime.
Thisisatopic for more specialized analysisthan we can offer here.

17 Mao on power from gun (cite*)

18 Beirut, Lebanon in the late 1970s, or Somaliain the early 1990s, are in-
stances of “genuine anarchy,” i.e. situations where no effective government
exists.

19 Citeson basis of rule of law claims*

20 Friedrich Hayek isthe most notable exponent of the sufficiency of therule of
law for justice. (Cite*)

21 Some anarchist theorists (e.g. Benson*) cite the persistence of both the church
and feudal legal systemsin the Middle Ages as evidence of that competing
governments could coexist fruitfully. Sincetherise of capitalism and theeclipse
of these systemsin favor of national legal systemswere concurrent, whilethe
industrial revolution occurred only after the Church had lost its effectivein-
dependence, especially in the Protestant North, the facts of the case support
the Objectivist argument on anarchism, not the anarchist theory. Thereisa
distinct lesson one can draw from European history, alesson on the value of
decentralization of power and the dangers of autocracy, but thisisnot prima
facie evidencefor anarchism either, since neither centralization nor autocracy
are characteristics of the classical liberal form of government.

22 Thisisan areawhereinteresting research isongoing, particularly on various
means of financing government without explicit taxation. Ayn Rand suggested
achargefor contracts, or alottery. Theformer concept has been more devel-
oped interms of citizenship feesthat entitle the payer to various government
services.






